Charles N. Kahn III
President and CEO

December 23, 2020

The Honorable Alex Azar
Secretary
U.S. Department of Health and Human Services
Hubert H. Humphrey Building
200 Independence Avenue, SW
Washington, DC 20201
Re: Regulatory Relief To Support Economic Recovery; Request for Information
Dear Secretary Azar:
The Federation of American Hospitals (FAH) is the national representative for over 1,000
leading tax-paying hospitals and health systems throughout the United States. FAH members
provide patients and communities with access to high-quality, affordable care in both urban and
rural America. Our members include teaching and non-teaching, acute, inpatient rehabilitation,
behavioral health, and long-term care hospitals and provide a wide range of inpatient,
ambulatory, post-acute, emergency, children’s, and cancer services.
We commend your leadership and support of hospitals as they continue to address patient
needs throughout this COVID-19 public health emergency (PHE). In particular, the numerous
regulatory waivers and implementation of legislatively mandated waiver policies have been
critical in allowing hospitals to provide care during patient surges and continue to care for
patients throughout the PHE, while also protecting them from risk of exposure to COVID-19.
Hospitals rely heavily on these administrative flexibilities to meet patient demand and
care for COVID-19 and non-COVID-19 patients, and many of the waivers have been
transformational for our health care system in terms of utilizing technology to modernize and
redesign how care is delivered. In fact, these new flexibilities and innovations have allowed
hospitals to continue to provide patient-centered health care services conveniently to every facet
of their community.
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Therefore, hospitals are concerned about the expiration or elimination of a number of
these waivers when it becomes safe to transition from the PHE to rebuilding hospital standard
operations in a post-COVID-19 environment. For example, existing waivers that permit the
treatment of hospital outpatients at home through remote monitoring technology as well as many
telehealth waivers have enabled hospitals and health systems to continue to care for patients who
lack access to transportation or for whom visiting the hospital could put them at risk.
To that end, we support a "glide path" for phasing out temporary policies put into effect
during the PHE, rather than a hard stop. Significant advance notice of the end of the PHE is
needed to allow planning time for hospitals so that they can maintain continuity of care for
patients when our system transitions from COVID-19 trauma care back to normal operations.
We also urge a similar glide path for any COVID-19 blanket waivers that may be lifted during
the PHE, as this allows hospitals to request an individual waiver for specific instances where the
waiver may still be warranted.
In addition, we support HHS efforts to transform certain temporary waivers into
permanent Medicare policy and look forward to continuing our work with HHS to assist in
achieving these meaningful and lasting policy changes across our health care system. In some
cases, Congressional action may be needed to ensure a smooth transition, and we urge HHS to
work expeditiously with Congress to act on policies that require such action to become
permanent Medicare policy.
Importantly, other waivers should be allowed to expire at the end of the PHE (with an
adequate glide path in place), but with the ability to incorporate them into a “blanket” waiver that
can be activated during any future pandemic or similar PHE.
We appreciate that the Regulatory Relief To Support Economic Recovery Request for
Information (RFI) is to further HHS’ intention, as it looks to the future, that some of
these regulatory changes will remain temporary and some will be made permanent, or permanent
with modification, as well as the fact that the information gathered in response to the RFI will be
used to better inform HHS’ decisions regarding which regulatory flexibilities used in
the COVID–19 response should be kept temporary or made permanent.
To that end, attached is a list of the waiver recommendations that we have
previously urged HHS to act upon for permanent Medicare policy status as well as those
that should expire, while noting the expiring waivers that should automatically be activated
under a blanket waiver in a future PHE. We reiterate our recommendations for purposes
of this RFI.
Hospitals and health systems have adapted quickly to meet the needs of patients and their
communities during this pandemic, including the rapid adoption and deployment of technology
to provide much needed health care services in patients homes. This PHE has highlighted the
success of virtual care delivery, and the FAH appreciates the flexibilities provided by HHS and
Congress with regard to telemedicine and other forms of virtual care. An overarching principle
that we urge both HHS and Congress to take into account when developing new,
permanent Medicare policy based on these waivers and flexibilities is that payment for
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health care services provided remotely through technology should reflect differences in the
cost-structure of the entity providing the service. For example, Medicare payment for certain
hospital outpatient department (HOPD) services furnished to patients in a remote location, such
as their home or other setting, should be paid under the outpatient prospective payment system
(OPPS) as if the service had been provided in the HOPD. This will help ensure that all patients
have access to critical Medicare services that can be performed remotely while ensuring that
elderly and other patients receive care safely in their home.
We look forward to continuing our work with HHS to ensure that hospitals can continue
to provide quality care to their patients during this PHE and apply “lessons learned” during this
time to transform and modernize Medicare policies. Please feel free to contact me or any
member of my staff to discuss further these important matters at (202) 624-1534.
Sincerely,
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WAIVERS THAT SHOULD TRANSITION TO PERMANENT MEDICARE POLICY
Remote Services Provided Through the Use of Technology
•

At Home HOPD Services: Allow Medicare payment for certain HOPD services provided in
the patient home or other setting (e.g., partial hospitalization program services (PHP);
independent/group therapy; congestive heart failure clinic services), with payment under the
outpatient prospective payment system as if the service had been furnished in the HOPD.

•

Geographic and Originating Site: Eliminate the Medicare telehealth geographic and
originating site restrictions to allow these services to be provided via urban hospitals,
physician offices, and patient homes in any area of the country.

•

Eligible Practitioners: Expand the list of eligible practitioners who may furnish clinically
appropriate health care services via remote technology, including licensed professional
counselors (LPCs).

•

Expanded Medicare Physician Fee Schedule (MPFS) Coverage/Payment: Continue
expanded coverage/payment under the MPFS, including:
▪

▪

▪
▪
▪

▪

Physician or advanced practice practitioner (APP) services (e.g., physician/APP
consults for patients in the emergency department, critical care services, therapy
services, and initial and continuing intensive care services).
Remote patient monitoring (RPM) for new (as well as established) patients with
any single chronic or acute conditions, including monitoring a patient in their home
post-surgery to help avoid hospital readmissions.
Virtual check-ins and e-visits when furnished to new patients.
Audio-only E/M services for audio-only E/M (CPT 99441-99443), with an
appropriate payment differential.
Direct supervision requirement is satisfied by the virtual presence of a physician
(for purposes of “incident to” and “teaching physician” services) through
audio/video real-time communications technology.
Resident services under the primary care exception allowed for an expanded list
of services, including audio-only evaluation and management, e-visits, interprofessional consultations, transitional care management, virtual check-ins, and
remote evaluations.

•

Telehealth Consent Process: Eliminate the separate consent process for telehealth services
and use the telehealth encounter as presumed consent.

•

Qualified Medical Personnel (QMP): Permit QMPs to perform medical screening
examinations (MSEs) via telehealth; permit the QMP to be on-campus or offsite (due to
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staffing shortages) but must be performing within the scope of their state scope of practice
act and approved by the hospital’s governing body to perform MSEs.
•

Rural Health Clinics/Federally Qualified Health Centers: Allow Medicare payment for
telehealth services furnished in rural health clinics and federally qualified health centers, and
work with stakeholders to support fair and appropriate payment for these safety net
providers.

•

Waiver of Frequency Limits: Allow subsequent hospital care services and critical care
services to be furnished via telemedicine without limiting these telehealth services to once
every three days, or once per day, respectively.

•

In-State Licensure Flexibility: Allow licensed out-of-state physicians/non-physician
practitioners (NPPs) to provide telehealth to patients across state lines without having to
obtain licensure in the state where the patient is located (while recognizing that state waivers
or licensure compacts also would be needed.)

•

Relaxation of Credentialing by Proxy Written Agreement Requirement: Allow a spoke
hospital to rely on the credentialing decisions (for a telehealth physician) of a distant site hub
hospital, with no written agreement, to memorialize that the hub hospital fulfilled all the
hospital conditions of participation (CoP) requirements for credentialing and privileging.
Clinical Services

•

Nursing Staff: Remove requirement for nursing staff to maintain a comprehensive care plan
as this is an antiquated and redundant requirement that detracts from the nursing staff’s care
of the patient; alternatively, the nursing care plan could focus on several key patient
problems at issue during the patient’s hospital stay, while the clinical medical record would
instead represent the entire care plan and related medical interventions.
Lab Services

•

Pathology Review: Allow pathologists to review pathology slides remotely without the need
for a separate CLIA certificate for the remote location.

•

COVID-19/Influenza Lab Testing: Allow Medicare payment for COVID-19 (and
influenza) and other related diagnostic lab testing without an order from a treating physician
or APP.
Post-Acute Care/Discharge Planning

•

Patient Choice Requirement: Regulatory discharge requirement that providers must furnish
a list of home health agencies (HHAs), skilled nursing facilities (SNFs), inpatient
rehabilitation facilities (IRFs) and long-term-care hospitals (LTCHs) that are available to the
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patient should be permanently streamlined. We urge CMS to work with affected
stakeholders to establish appropriate regulatory guardrails that achieve a balance of
protecting patient choice and ensuring access to appropriate levels of high-quality care with
the need for specific information that is most beneficial for patients when being discharged to
post-acute care facilities.
Behavioral Health
•

We appreciate that advance practice nurses are permitted to practice to the full extent of their
state license and encourage permitting them to serve in the attending role for Medicare
patients, e.g., diagnose, treat, admit patients with mental illness, and not require physician
supervision.

•

Remove discharge planning requirements for post-acute care from psychiatric facilities since
patients typically are not transferred from psychiatric facilities to post-acute care providers.
WAIVERS THAT SHOULD EXPIRE AFTER THE PHE
Post-Acute Care/Discharge Planning

•

•
•
•
•

60 Percent Rule*: Waiver of IRF 60 percent rule, which eliminates restrictions on access to
rehab services (i.e., 60 percent of patients must be discharged from hospital with one of 13
qualifying conditions) even if the patients otherwise meet IRF admission criteria has been an
important waiver and should continue in effect throughout the PHE, after which the rule
should be reexamined in the context of developing a regulatory framework that most
appropriately promotes patient-centered care.
3-Hour Rule*: Requirement that IRF patients must receive at least 15 hours of therapy per
week/three hours per day (3-Hour Rule) should expire.
3-Day Prior Hospitalization*: Requirement for a 3-day prior hospitalization for coverage of
a SNF stay should expire.
Swing Bed Expansion*: Requirements for removing the rural / less than 100 bed limitation
for hospitals to operate and receive reimbursement for SNF swing beds should expire.
LTCH 25-Day Rule*: Requirement allowing LTCHs to exclude emergency
admits/discharges from the 25-day average length of stay requirement should expire.
Telehealth

•

HIPAA Privacy and Technology Security Standards*: OCR enforcement waiver to permit
use of non-HIPAA compliant technology for telehealth should expire (e.g., no FaceTime and
Skype).
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Graduate Medical Education (GME)
•

Resident Moonlighting*: Resident moonlighting in their own host GME program should
expire.
Sites of Care

•

Physician-Owned Hospitals: Do not waive the part of the Physician Self-Referral Law
(Stark Law) to allow physician-owned hospitals to increase licensed beds and
operating/procedure rooms.

•

Physician-Owned ASCs: Do not allow physician-owned ambulatory surgery centers (ASCs)
to enroll as physician-owned hospitals with a Stark Law physician ownership waiver.

•

Physician Group Practices*: Do not waive portions of the Stark Law to permit physicians
in “group practices” to order medically necessary “designated health services” (e.g., lab,
imaging, other ancillaries, etc.) in a patient’s home or other non-group practice location.

•

Non-Provider-Based FSEDs: Do not allow independent non-provider-based free-standing
emergency departments (FSEDs) to enroll in Medicare and receive Medicare payment.

•

Ambulance Transport: Revert to allowable destinations for ambulance transports to the preCOVID19 list; do not allow ambulances to transport patients to a wider variety of settings
(e.g., physician’s offices, urgent care facilities, ASCs).

•

Billing for Services Outside a Facility: Do not allow hospitals to bill for services provided
outside of their facility as part of a temporary expansion site under the hospitals without
walls initiative (note that this should not affect treating patients in their home using remote
technology.)

*These requirements should be part of a blanket waiver for any future PHE; bullets above that
we recommend expire at the end of the PHE that do not contain an asterisk may or may not be
needed on a temporary basis in a future PHE, and any such determination should be made in
consultation with appropriate stakeholders.
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